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UNIVERSITY OF FLORIDA LAW REVIEW
A 1953 Florida case, Henderson v. State, 8 declared the Florida
Public Utility Arbitration Law'19 invalid because of conflict with the
Labor Management Relations Act.2 0 The Florida Court stated that
the federal act had pre-empted the field and that if state legislation
denies a right guaranteed by Congress it falls as conflicting with federal
law.- Thus, while Florida recognizes the occupation of the field
doctrine, the holding in the instant case definitely violates the express
public policy of Florida. 2" Although the court did not consider the
question of return to status quo versus affirmative occupation of the
field, the instant case is probably sound in law. The United States
Supreme Court has repeatedly rebuffed attacks upon labor legislation,23 indicating that legislative bodies, rather than the courts, are
the proper forums in which to reconcile a petitioner's interests with
legislative intent. Therefore, the holding of the district court in the
instant case appears legally correct despite its impact upon the Constitution and the public policy of Florida.
REUBIN

O'D. AsKEw

PROCEDURE: SUFFICIENCY OF FEDERAL
FORM 10 IN FLORIDA
Crane v. Loftin, 70 So.2d 574 (Fla. 1954)
Plaintiff while crossing the track of defendant railroad was forced
to abandon her automobile to avoid being struck by a train. In an
action for damages for emotional disturbance, unaccompanied by
direct physical impact, plaintiff alleged that defendant, in operating
its train at an excessive speed across a heavily traveled highway, was
guilty of wanton and willful carelessness and neglect. The trial
1865 So.2d 22 (Fla. 1953).
19FLA. STAT. c. 453 (1953).
2061 STAT. 136 (1947), 29 U.S.C. §§141-262 (Supp. 1953); (included herein is
the National Labor Relations Act, §§151-168); see Ratner, Problems of FederalState Jurisdiction in Labor Relations, 3 LAB. LJ. 750 (1952).
2"Henderson v. State, 65 So.2d 22, 25 (Fla. 1953).
22See Local Union No. 519 v. Robertson, 44 So.2d 899 (Fla. 1950).
23Cf. Colgate-Palmolive-Peet Co. v. NLRB, 338 U.S. 355 (1949); AFL v. American Sash & Door Co., 335 U.S. 538 (1949); Lincoln Fed. Labor Union v. Northwestern Iron & Metal Co., 335 U.S. 525 (1949).
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CASE COMMENTS
court dismissed the complaint for failure to state a cause of action.
On appeal, HELD, allegation of excessive speed is not sufficient to charge
wanton and willful negligence. Judgment affirmed.
There are two possible explanations of the Supreme Court's action.
The first rests on the Court's previous holdings that an allegation of
excessive speed is insufficient to charge gross negligence., The fact that
the plaintiff made a general allegation as prescribed by Federal Form
10, which Florida has adopted for the pleading of gross negligence
or wanton and willful misconduct, did not necessarily make the complaint sufficient, because in addition to the general allegation it contained an allegation of what might be considered a specific fact,
2
to wit, "excessive speed." The Court has stated:
"It is a rule of construction of pleadings that specific
statements of fact will control over a general statement, and
that conclusions of law contained in a pleading will be construed as drawn from the facts plead."
The federal courts, using the federal forms, have recognized this rule
3
of construction.
It might logically be argued that the complaint was dismissed
because of the application of the rule. Assuming this to be true, the
holding does not necessarily mean that a general allegation alone is
insufficient to constitute a valid complaint. It is not at all dear, however, that the allegation of excessive speed is sufficient to justify the
application of this rule. Logically, it seems that the rule should not be
applied unless the complaint contains enough specific facts to allow
the court to appraise the case from the pleadings. In the instant case
the phrase "excessive speed" constitutes the only specific statement of
fact in the complaint; it could hardly be considered sufficient for an
appraisal of the plaintiff's case. Viewed in this light, this rule of
construction would not appear to be the basis of the Court's decision.
A second explanation may be that Federal Form 10 is insufficient
'E.g., Brown v. Roach, 67 So.2d 301 (Fla. 1953); De Wald v. Quarnstrom, 60
So.2d 919 (Fla. 1952); Orme v. Burr, 157 Fla. 378, 25 So.2d 870 (1946); accord,
Winthrop v. Carinhas, 142 Fla. 588, 195 So. 399 (1940).
2Phelps v. Gilbreth, 68 So.2d 360, 362 (Fla. 1953).
3E.g., Sinclair Refining Co. v. Stevens, 123 F.2d 186 (8th Cir. 1941); Twachtman
v. Connelly, 106 F.2d 501 (6th Cir. 1939); Kowaleski v. Pennsylvania R.R., 103
F.2d 827 (3d Cir. 1939); Hazen v. National Rifle Ass'n, 101 F.2d 432 (D.C. Cir.

1938).
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to allege gross negligence in Florida. There is considerable factual
support of this contention. By order of the Supreme Court of Florida
the federal forms of civil procedure, as far as applicable, were adopted
on January 21, 1950.4 At that time the Attorney General of Florida
stated that Florida lawyers could safely rely on these forms. 5 Federal
Form 10 prescribes only a general averment that the defendant was
grossly negligent or guilty of wanton and willful misconduct. In the
instant case the plaintiff did make this averment; if the procedure
for pleading as set out by the form is sufficient, the plaintiff should
have been allowed to have the case tried on its merits.
If the second interpretation is valid, it may be asked why the
Florida Supreme Court, having adopted the federal forms, should
have affirmed the dismissal of this complaint. There seems to be only
one explanation: The Court, in adopting the federal forms, did not
take into consideration the fact that these forms are based on the Federal Rules of Civil Procedure and are designed to achieve the simplicity
and brevity of statement contemplated by those rules.6 Federal Rule
8 (a) states that a pleading that sets forth a claim for relief "shall contain a short and plain statement of the claim showing that the pleader
is entitled to relief." Federal Form 10 fulfills the requirements as set
forth in this rule. Florida, however, failed to adopt Rule 8 (a) when
it adopted the federal forms. Instead, the Florida rule adopted provided that a complaint must state a cause of action and "set forth a
brief and simple statement of the ultimate facts on which the pleader
relies."7
Since 1950 the Florida Supreme Court has written very few opinions
concerning the sufficiency of the federal forms. In 1951, however, the
Court made the following statement in regard to a complaint in which
the plaintiff charged the defendant with gross negligence: 8
"A liberal construction will be allowed to effectuate the
intended purpose of allowing a complainant to state his case
and facilitate an expeditious trial on its merits[;] however he
must, in fact, state a case showing a legal liability. It must be
more than a grievance. He must plead factual matter sufficient
to apprise his adversary of what he is called upon to answer so
4

See 31 FLA. STAT. ANN. 327 (1950).
5See 31 FLA. STAT. ANN.325 (1950).
6FE. R. Civ. P. 84.
7FLA C.L.R. 9 (b), superseded by 1954 FLA. R. Crv. P. 1.8 (b).
sMessana v. Maule Industries, Inc., 50 So.2d 874, 876 (Fla. 1951).
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that the court may, upon proper challenge, determine its legal
effect."
This statement might be construed to indicate that in Florida a
pleading of specific facts is necessary to charge the defendant with
gross negligence or wanton and willful misconduct.
Effective June 1, 1954, a new set of Florida rules of civil procedure
went into effect. According to Rule 1.8 (b) a claim for relief shall contain a cause of action and must "set forth a short and plain statement of
the ultimate facts on which the pleader relies." This new rule does
not clarify the situation; nothing more or less is required than under
the old rule.
It is probable that the existing confusion concerning what allegations are necessary to charge gross negligence or wanton and willful
misconduct arises from the fact that Florida omitted Federal Rule of
Civil Procedure 8 (a) when adopting the federal forms. There are
two courses of action by which the Supreme Court of Florida could
quickly terminate this confusion: (1) It could draft a form for pleading
gross negligence or wanton and willful misconduct that would fulfill
the requirements of Florida Rule 1.8, or (2) it could adopt Federal
Rule 8 (a) and thereby recognize as sufficient the manner of pleading
used by the federal courts. This latter possibility seems more desirable; the adoption of this rule would result in simplification of
Florida's pleading procedure.
Uncertainty will continue to exist until some alleviative action is
taken. Meanwhile, despite the assurance of the Attorney General,9
Florida lawyers cannot safely place reliance in the form that Florida
has adopted for pleading gross negligence or wanton and willful
misconduct. Prudence dictates a pleading of specific facts upon which
the charge is based.
JAmEs

DSee 31

FLA. STAT. ANN.

E. TR.CvLsTFAD

325 (1950).
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